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1966(2)A (hereinafter referred to as the Project 2) are not quite finished yet and require 
improvement. Nevertheless the regulation scheme and the content of the Project 2 satisfy 
the main scientific paradigms. 
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Summary 
 

There is a great interest in the Polish historiography of law in a Romanization 
of the Lithuanian Statutes. In the previous years there a few text by S. Godek were 
published, in which he recapitulated the studies since the beginning of the 19th 
century. The researcher, in his three texts, has made a collection of the articles 
from roman Institutiones and Lithuanian Statutes which referred to a testament. 
He did not bring to an end the debate, because there was sometimes not clear 
about the kind of effect of the Roman law on the Lithuanian Statutes. Analyses of 
two small fragments which referred to testamenti factio activa show that the effect 
of the Roman law referred more to the formal aspects, like the construction of a 
code, than to the reception of norms. The scale of the reception can help by means 
of the reconstruction of the Lithuanian law at the beginning of the 16th century. 
This text is only an introduction to this subject.  
 

INTRODUCTION 
 

There is a great interest in the Polish historiography of law in a Romaniza-
tion of the Lithuanian Statutes. Many bibliographical reviews and study recapitu-
lations prove it [4, 7, 10, 12, 14, 17, 18, 19, 20, 21, 22, 23]. S. Godek has made 
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a full review of subject’s literature for a coupe of years; he has also undertaken 
this subject [20]. In 2004 he published the book “Elementy prawa rzymskiego w 
III Statucie litewskim (1588)” (Elements of the Roman law in the 3th Lithuanian 
Statute), he has made a collection of articles from the Roman Institutiones and 
Lithuanian Statutes which referred to a care and a testament [22]. Earlier he 
published an article, in which he analyzed the Romanization of a testament’s 
law in the 1st Lithuanian Statute [21, 23]. 

The last statement in this discussion belongs only to this researcher. There-
fore, the afterthought on the effect of the Roman law on the Lithuanian Statute is 
de facto a confrontation with the S. Godek’s results. I think that a discourse is 
necessary because of, at least, one reason. In the results of S. Godek’s re-
searches there is sometimes not clear about the kind of effect of Roman law on 
Lithuanian Statutes. Therefore it is possible to doubt, whether the similarities are 
the results of norm’s reception, - formal influences, or we can talk only about a 
fortuitous identities.  
 

THE CONTROVERSY ABOUT THE RECEPTION IN LAW 
 

For more than two hundreds years, there has been a dispute in the Polish 
historiography about the Romanization of the Polish and the Lithuanian law. It 
refers to a particular borrowings from the Justinian’s Codification and refers to 
the theoretical aspects of an essence and character of the reception in the law. 
The debate refers particularly to a semantic field of the term “reception”. It can 
be observed that adherents of Romanization use a wide definition of the recep-
tion. Apart from reception of a norm, this term contains a transfer of a terminol-
ogy and composition of the codes, according to them. They use the terms: ra-
tionalization and conceptualization of law as a effect of Roman law on the local 
law very often [17]. Adherents of a restrained effect of the Roman law empha-
size- that, in fact, the term “reception” means only a borrowing of a norm. In the 
theoretical dispute there are many important voices, particularly by A. Halban 
[5], K. Koranyi [8], S. Ehrenkreutz [7], S. Kutrzeba [9], J. Bardach [11] and J. 
Sondel [19]. Beneath I refer to the opinions by S. Kutrzeba and J. Bardach. 

S. Kutrzeba (similarly to K. Koranyi and S. Ehrenkreutz) was against the 
abuse of the term law’s reception. He wrote: When codes are mechanically col-
lected, there is not enough consideration on conditions of the reception’s proc-
ess; therefore the meaning of the reception is not estimated adequately, the re-
ception is very often overestimated […] (translated by M. M.) [9]. Because of this 
situation, he was looking for basics of similarity and identity of norms from dif-
ferent law’s systems. First of all, he indicated a similarity of social and economi-
cal conditions, which determine a formation of a similar norms. This opinion has 
been amplified by J. Bardach, who has used assumptions of the structuralism 
[11]. The next two reasons of similarity, according to S. Kutrzeba, base on the 
filiations of norms. The norms from different law’s systems could be (from their 
common source, or a similarity/identity) the result of a transfer inside two ana-
lyzed law’s systems. The most important division, which has been proposed by 
S. Kutrzeba, bases on the subject of a borrowing. According to the research 
worker, the substantive reception means the borrowing of norms. The verbal re-
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ception – this is only a transfer of terms and law’s phrases. S. Kutrzeba wrote 
that in fact, the verbal reception is no reception [9]. A change of a hitherto exist-
ing terminology of institutions do not cause legal-substantive consequences.  

J. Bardach expressed a detailed review of theoretical legal-historical concep-
tions. He has based his conception on rules of the structuralism [11]. This me-
thod let him explain similarities of the legal systems. The author refused to base 
it on dichotomy which was characteristic in the previous theoretical opinions: an 
autonomic progress – a reception. He thought that it is not possible to do the 
autonomous evolution of a legal system without effects of the another legal sys-
tems. J. Bardach showed kinds of a reception which base on the subject of a 
borrowing. He differentiated the reception of norm (the substantive reception) 
from terminological, which has been included to the group of the formal recep-
tion. According to him, incidental and rare borrowings of terms and phrases can 
be called the borrowing or the influence. However, there are no basics to re-
move the term “the terminological reception” in case of a borrowing of the large 
volume of terms. In this way, he denied S. Kutrzeba, who has stated – that the 
verbal reception is no reception. J. Bardach thought that a borrowing of the term 
has a substantive effect, too. But in the same text, after a few verses, he added 
– that: These legal terms, which have been borrowed by society existed in the 
another conditions, have changed their primary meaning, when they are used in 
the another requirements (translated by M.M.) [11]. In this way he has denied 
his previous statement, which referred to the substantive results of the term’s 
borrowing. In this problem S. Kutrzeba was right a borrowing of a term does not 
cause the substantive effects. They appear only in case of a real reception of a 
norm, which is a designate of the borrowed term.  

I shall use two main terms: a substantive reception and an effect. The first 
term, which was proposed by J. Bardach, means a borrowing from an another 
legal system. A wider meaning of a term effect includes: a terminological bor-
rowing, a borrowing of a legal text’s structure, also the way of scholarly law (ra-
tionalization and conceptualization). The sharp difference between these two 
terms shows that there were often an interaction between Roman and Lithua-
nian law, which referred only to a redaction of a code; norms, however similar, 
has been formed independent.  
 

THE NEMO PLUS IURIS CLAUSE IN THE LITHUANIAN LAW OF 
SUCCESSION 

 
According to S. Godek, in all three Lithuanian Statutes – as well an introduc-

tion to the exceptions to the main rule of the free-bequeathing, as closely enu-
merated catalog of persons who have not an ability to make a testament -- were 
formed under the effect of the Roman law [21, 22, 23]. However the research 
worker did not show explicitly any kind of an influence. He did not decide to use 
consequently theoretical terms, e.g. proposed by J. Bardach. It is possible that 
the misunderstanding results from this state, which favours a overestimating the 
Romanization.  

In three publications by S. Godek there is the assumption that analyzing co-
des of the Statutes were Romanized. For the researcherer, there is enough evi-
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dence, that in the tests of the three Statutes and in the Institutiones (the frag-
ment 2, 12) there was formed the first of all the main rules and next exceptions. I 
am not going to deny, that editors of the Statutes were inspirited by the Justinian 
law, just on the level of the text’s edition. However it is proper to highlight that 
the introduction to the exception in the Statutes differentiates much from the sui-
table part of the Institutiones. S. Godek has used old-west- Russian text [12]. 
According to S. Ehrenkreutz [7], there is the necessity to analyze the 1st Stat-
ute’s Latin translation and the Latin edition of the 2nd Statute. The Latin- text of 
the 1st Statute was a faithful translation, as fast as it was possible. There are 
more complicated matters in the Latin edition of the 2nd Statute, because it had 
to be the parallel authentic text of the Statute, strongly influenced by Piotr Ro-
jzjusz’s passion for Romanization [6, 12]. The old-west-Russian text is from the 
3th Statute, but it is highly similar to the previous Statutes. 
 
Old-west-Russian edi-

tion 
Latin- translation of 

the 1st Statute 
Latin edition of 
the 2nd Statute Institutiones 2, 12 

Ustawujem, iż każdyj 
majet’ mieti moc o rie-
czach swoich rucho-
mych tiestamient cziniti, 
krom tych parsun niżej 
opisanych,  

Testamentum super re-
bus suis condere,  

  

kotoroje parsuny iż we-
dle prawa ne majut ni-
czoho wolnoho, dla to-
ho tiestamientom niko-
mu niczoho otdati ne 
mohut’: 

licet unique, preter per-
sonas infra scriptas, 
que, quoniam secun-
dum jus, nihil suum pro-
prium habent, ideo non 
possunt legare. 

Primo testamenti 
factionem non 
habend nec 
legandi 
potestatem qui 
nihil proprii 
habent,  

Non tamen omnibus 
licet facere 
testamentum, statim 
enim hi, qui alieno iuri 
subiecta sunt, 
testamenti faciendi ius 
non habent,  

   adeo quidem ut, 
quamvis parentes eis 
permiserint, nihil ma-
gis testari possint. 

 
 

In the Roman law, persons alieni iuris could not bequeath. S. Godek think 
that the phrase Ne majut niczoho wolnoho is a paraphrase of the suitable frag-
ment from Institutiones. According to the research worker, the change of the ca-
tegory of the persons, which is under a father’s power onto persons who have 
nothing “free”, had to be done because of an anachronism of the term patria po-
testas in 16th in Lithuania [21, 22, 23]. The term paraphrase, which bases on the 
real using the Roman text during the forming of the Statute, simplifies the rela-
tion between researched texts too much. There is not only a lexical difference, 
but also a substantive one. 

According to the old-west-Russian text, people who don’t have disposable 
thingss or don’t have right to dispose them are not able to bequeath. This is ex-
pressed in the rational rule: Nemo plus iuris ad alium transferre potest, quam 
ipse habet [3]. The confirmation for this interpretation can be the Latin- transla-
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tion of the 1st Statute – there has been formed a prohibition for disposing with 
things which do not belong to the testator, or the testator has no indirect- law on 
the thing (e.g. a gage). The 2nd Statute’s edition did not have a regulation ref-
ered to as secundum jus. There was only a prohibition of a disposition with 
things emphazised , which do not belong to the testator (he has no a propriety).  

Institutiones involve much more detailed prohibition of a disposition than the 
rule from the Statutes. Qui alieno iuri subiecta sunt is a category which corre-
sponds to the category of sons in statu indivisionis or a slave. However it is im-
possible to include, for example, monks to this category. Monks as an intesta-
biles were added to the Statute’s text and corresponds well with the rule Nemo 
plus iuris.  

In the above analyzed case, the information about the inspiration of the Ro-
man law and about effect of it on the Statutes only as an edition of the code. 
However the substantive differences are meaningful. 
 

THE PREMISS OF MINIMAL AGE 
 

Another example of similarity between the Justinian and Lithuanian law is 
the premise of the minimal age. S. Godek did not show the character of this 
similarity. However, from his whole texts the inspiration on level of a text’s re-
daction can be seen. The author’s silence can not explicitly explain, whether 
there is a substantive reception.  
 

Old-west-Russian 
edition 

Latin- translation of 
the 1st Statute 

Latin- edition of 
the 2nd Statute 

Institutiones 2, 12 

Najperwej deti let zu-
polnych ne majuczije 

Videlicet: pupilli […] [...] minores decem 
octo anni [...] 

Praeterea 
testamentum facere 
non possunt 
impuberes, quia 
nullum forum animi 
iudicum est [...] 

 
 

In the 1st Statute there was a rule according to which the suitable age nec-
essary to an effective legal activity for men was 18, for women 13. The same 
was in the 3rd Statute. In the 2nd Statute it was changed as far as women were 
concerned – 15 years of age were demended [3]. The codes about the testa-
ment in the old-west-Russian edition did not repeat those regulation, it was used 
a return. This subject was regulated laconically in the translation of the 1st Stat-
ute – only a term pupilli. This term was not used in the Institutiones, Roman law-
yers were using the term impuberes [16]. In this case, that remark can be the 
evidence of the lack of a Statute’s relation to the Institutiones on a terminological 
level.  

The author of the 2nd Statute’s Latin edition Piotr Rojzjusz- was straining af-
ter wide Romanization the Lithanian law. His suggestion in the Latin edition was 
the lex specialis in the relation to the general rules refered to the testator’s age. 
He receipted from the Roman law the equal age of 18 for men and women, 
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which was in the case of women denied to the general rule – 15. Pubertas plena 
in post-classical Roman law was just 18 [16]. Piotr Rojzjusz did not decide to 
borrow the term impuberes, he proposed: minores decem octo anni. The Latin 
edition has never become the statute of official legal tekst [12, 14, 17]. 

The similarities of the old-west-Russian edition and Institutiones do not de-
pend on the analyzed case. Age was often a rational premise of availability to an 
effective legal activity. The casus of the 1st Statute’s translation shows the lack 
of a relation of this fragment o the Institutiones. However, the Latin edition of the 
2nd Statute included norm which was transferred from Institutiones. In this case 
we can talk about the substantive reception. Other authentic old-west-Russian 
texts had neither a substantive reception, nor the effect of the Roman law on the 
Statute at the terminological level. The similarity of the essence is obvious.  
 

CONCLUSION 
 

The solid comparison of the similar fragments of Justinian law and Lithua-
nian Statutes, made by S. Godek, is an important and necessary level; sine qua 
non it is impossible to show the scale and character of Romanization Lithuanian 
law. However it is necessary to explain the reality connection between norms in 
Statutes and in Roman law. The best way to do it is by reconstruction the Lithu-
anian case-law at the beginning of the 16th century. Referred above two shorts 
analysis are only a little supplement to the S. Godek’s research, inspired by, still 
up-to-date, A. Halban’s, K. Koranyi’s and S. Kutrzeba’s conceptions. These ana-
lyses can emphasize the necessity to show the type of the effect of foreign laws. 
On the example of these two cases we can only state about the inspiration to 
redact the code. S. Godek wrote about it in a less or more direct way. However, 
in these cases, we can not say about reception of the norm into the Lithuanian 
law. It has not been explicitly explained by S. Godek and therefore it can sug-
gest that the scale of the Romanization was larger than in reality. 
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Santrauka 
 

Lenkijos teisinėje istoriografijoje jaučiamas žymus susidomėjimas romėnų teisės įtaka 
Lietuvos statutams.Ankstesniais metais pasirodė keletas S. Godeko straipsnių kuriuose jis 
apibendrino nuo 19 a. pradžios atliekamus tyrimus.Mokslininkas trijuose savo straipsniuo-
se sugretino paveldėjimo reglamentavimą “Institucijose” bei Lietuvos statutuose. 

Dviejų trumpų fragmentų,skirtų testamenti factio active,analizė atskleidžia,jog romėnų 
teisės poveikis labiau pasireiškė formaliais aspektais:tokiais kaip statutų struktūra, nei kad 
įtakojo konkrečių teisės normų perėmimą. Teisės normų perėmimo laipsnis gali būti nau-
dingas rekonstruojant 16 a. pradžios Lietuvos teisę.Šis straipsnis: tik temos įvadas. 


